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MEMORANDUM

Moore, D.J.

On May 20, 1999, a grand jury returned a four-count
i ndi ct ment accusi ng defendant W/ bert Briscoe ["Briscoe"] of
falsely representing hinself as a United States citizen, inpeding
and assaulting a special agent of the United States |Immi gration
and Naturalization Service ["INS"], using a firearmto inpede or
assault an enployee of the United States, and stealing a firearm

fromthe United States, in violation of 18 U S.C. §§ 911,
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111(a) (1) and (b), 924(c), and 642, respectively. Briscoe has
nmoved to suppress the statenent made by himto the INS and the
Federal Bureau of Investigation ["FBI"]. The Court took evidence
at a hearing on August 19, 1999, after which the Court granted

| eave for the governnent to supplenent its opposition. The

government filed its supplenment on Septenber 23, 1999.

. FACTS

On Decenber 23, 1996, INS Special Agents Joan Nash ["Nash"]
and Allison Haywood ["Haywood"] went to the office of the
Supervi sor of Elections to investigate a conplaint that an
i ndi vi dual, who turned out to be Briscoe, had fraudulently
applied for a voter identification card in the nane of Raynond
| ven Rhyner. Wen he returned to pick up his card, Haywood and
Nash were waiting. Haywood told Briscoe that they would have to
detain him and Nash attenpted to apply handcuffs. The
governnment alleges that Briscoe resisted and sonehow got his
hands on Nash's service firearm Pointing the gun at Nash and
Haywood, Briscoe backed out of the office. Once he got outside,
t he prosecution says Briscoe discharged the weapon and fl ed.

Four nmonths later on April 20, 1999, at about 10:00 a.m,
INS and FBI agents ["agents"] arrested Briscoe in Fort

Lauderdal e, Florida. The agents transferred himto the |ocal FBI
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of fice, where they read himhis Mranda warnings. The agents did
not advi se Briscoe, a Janmican national, that he had a right to
contact the Janmican consulate. Briscoe signed an advice of
rights format about 12:15 p.m and then nmade an oral statenent
admtting to the events of Decenber 23, 1996. After spending the
night injail, Briscoe was taken before a United States

magi strate judge at 11:00 the next norning.

Briscoe first appeared in this Court on May 12, 1999. One
day |l ater, FBI Special Agent Steven Harker infornmed the Jamai can
consul ate that their national, WIbert Briscoe, had been
arrested. To date, there is no evidence that Jamai can consul ar

of ficials have provi ded any assi stance to Briscoe, even after

Agent Harker contacted them

1. DI SCUSSI ON
M. Briscoe has noved to suppress his April 20, 1999

statenent on the follow ng grounds: (1) the agents did not read
himhis Mranda rights; (2) he did not sign an advice of rights
or waiver of rights form (3) his statenent was involuntary and
obt ai ned against his will; (4) the agents did not present himto
the magi strate judge "w thout unnecessary del ay" as required
under Federal Rule of Crimnal Procedure 5(a); (5) the agents did

not tell himof his right under the Vienna Convention on Consul ar
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Rel ations ["Vienna Convention"] to contact his consulate; and (6)
the INS and FBI agents failed to conply with their respective
obligations regarding the arrest of a foreign national contained
in 8 CF.R 8§ 236.1(e) and 28 C.F.R 8 50.5.
A The Defendant's M randa Rights

Before | aw enforcenent officers may question an individual
who is in custody, they nust warn the individual of his or her
Constitutional rights. See Mranda v. Arizona, 384 U S. 436,
478-79 (1966). Once a defendant challenges the adm ssibility of
any statenments nmade while in custody, the governnment nust prove
t hat the defendant was advi sed of and understood the M randa
rights and that he or she validly waived those rights. [If the
prosecutor cannot establish both the warning and the waiver by a
preponderance of the evidence, the statenents nmust be suppressed.

1. Bri scoe Was Read H's Mranda R ghts

At the suppression hearing, FBI Special Agent Otiz
testified that he read Briscoe his rights froman advice of
rights formwithin two hours of the defendant's arrest. INS
Agent Anthony Di Biasi ["D Biasi"] was present during the entire
advice of rights. D Biasi testified that he was famliar with
Jamai can speech patterns, having lived in Janmaica for severa
years, and that he hel ped nake sure that Briscoe understood his

Constitutional rights by "translating” Anerican English into
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Jamai can English and visa-versa. Both agents testified that

Bri scoe signed the advice of rights formonly after he

acknow edged that he understood the rights that they had read to
him Briscoe took the stand and deni ed that he signed the form
and clainmed that he did not understand the rights on the form
because he cannot read. Even assum ng that the defendant cannot
read, the governnent neverthel ess proved that the agents read his

rights to him and that he understood them

2. Bri scoe Waived Hs Mranda R ghts

A valid waiver of Mranda rights nust be know ng, voluntary,
and intelligent. See Mranda, 384 U S. at 444. The inquiry into
the validity of a waiver of Mranda rights "has two distinct
di rensions.” Colorado v. Spring, 479 U. S. 564, 572 (1987)
(quoting Moran v. Burbine, 475 U.S. 412, 421, (1986)). The
wai ver nmust be "the product of a free and deli berate choice
rat her than intimdation, coercion, or deception,” and "nust have
been made with a full awareness both of the nature of the right
bei ng abandoned and the consequences of the decision to abandon
it." Spring, 479 U S. at 572 (quoting Fare v. Mchael C, 442
U.S. 707, 725, (1979)).

The Court nust "consider the totality of circunstances

surroundi ng [Briscoe's] statenent and determne if that statenent
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was the result of a know ng, voluntary, and intelligent waiver of
the protections inplicit in the Mranda warnings.” United States
v. Tyler, 164 F.3d 150, 158 (3d Cr. 1998). Such circunstances
vary according to the facts of the particular case, including the
background, experience, and conduct of the suspect, see Oregon v.
Bradshaw, 462 U.S. 1039, 1046 (1983), as well as any indicia of
coercion.! In addition, the governnent has the burden of proving
t he wai ver by a preponderance of the evidence. See Col orado v.
Connel ly, 479 U S. 157, 168-69 (1986).

The criteria for assessing the voluntariness of Briscoe's
wai ver of his Mranda rights are the sane for determ ning the
vol untari ness of statenents generally.? No evidence was
presented that Briscoe was intimdated, coerced, or deceived, or
that the conditions of his custody created any special coercive
pressures. The Court finds, therefore, that Briscoe voluntarily
wai ved his Mranda rights.

Bri scoe argues that, even if he had been given his Mranda

war ni ng, he could not have knowingly and intelligently waived

1 See Spring, 479 U S. at 573-74 (listing the "traditional"” indicia
of coercion: the duration and conditions of detention, the attitude of the
interrogators, defendant's physical and nental state, and other pressures
affecting his powers of resistance and self-control).

2 Many of the cases discussing the relevant circunstances preceded
M randa v. Arizona, and involve the voluntariness of confessions rather than
wai ver of Mranda rights. See discussion infra Part |I.B.
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t hem because he did not understand the Anerican English spoken by
the agents. Differences in the | anguage or dial ect spoken by the
defendant and his interrogators are part of the totality of the
circunstances the Court nust consider.® The Court notes that
Jamai ca i s an English-speaking country and there is very little
di fference between the American and Jarai can dial ects. Further,
Agent Di Biasi's participation in the warning and wai ver offset
any claimthat Briscoe had difficulty understandi ng Arerican
English. Indeed, Briscoe's ability to participate in and testify
at the suppression hearing without the need of a "translator" of
American English to Jamai can English belies his claimthat he did
not understand the agents. The Court observed the testinony of
both the agents and M. Briscoe, and credits the evidence that
the advice of rights took only one m nute and that Briscoe
acknow edged that he understood his rights. The Court rejects
Briscoe's testinony that he did not sign the waiver of rights
form based on the credible testinony that he did sign his name on

the formwhere his signature appears.?

8 See United States v. Heredia-Fernandez, 756 F.2d 1412, 1415 (9th
Cir.) ("[L]anguage difficulties may inpair the ability of a person in custody
to waive [his Mranda] rights in a free and aware manner.")

4 See North Carolina v. Butler, 441 U S. 369, 373 (1979) ("An
express witten or oral statenent of waiver of the right to remain silent or
of the right to counsel is usually strong proof of the validity of that
wai ver, but is not inevitably either necessary or sufficient to establish
wai ver. The question is not one of form but rather whether the defendant in
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Fromthe totality of the circunstances, the Court finds that
t he governnment has sustained its burden of show ng by the
preponderance of the evidence that Briscoe did know ngly,
voluntarily, and intelligently waive his Mranda rights after
they were read to him He was neither coerced nor deceived into
wai ving his rights at the interrogation. Therefore, this Court
wi |l not suppress his subsequent statenent on Mranda grounds.
B. The Vol untariness of the Defendant's Statenent

Bri scoe argues that his statement was not vol untary because
the agents intentionally timed his arrest so they could extract
his confession during the delay in presenting himto a nmagi strate
j udge and because they did not effectively informhimof his
rights before questioning him

The Court determ nes the voluntariness of a confession by
| ooking at the totality of the circunstances to deci de whether it
was coerced or the product of a rational intellect and a free
will. See Wthrowv. WIlians, 507 U S. 680, 693 (1993). Those
potential circunstances include not only "the crucial elenent of
police coercion,” but also the setting of the interrogation, its
|l ength and continuity, the defendant's nmental and physi cal

condition, his education and maturity, any failure of police to

fact knowi ngly and voluntarily waived the rights delineated in the Mranda
case.")
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advi se the defendant of his rights to remain silent and to have
counsel present during custodial interrogation, and any delay in
bringi ng the defendant before a magistrate judge. Id. at 693-94.

Title 18 U.S.C. 8§ 3501(b), which codifies the totality of
the circunstances test for crimnal prosecutions brought by the
United States, states:

The trial judge in determ ning the issue of
vol untariness shall take into consideration all the
ci rcunst ances surroundi ng the giving of the confession,
including (1) the tine el apsing between arrest and
arrai gnment of the defendant meking the confession, if
it was made after arrest and before arrai gnnment, (2)
whet her such defendant knew the nature of the offense
wi th which he was charged or of which he was suspected
at the time of making the confession, (3) whether or
not such defendant was advi sed or knew that he was not
required to make any statenment and that any such
statenent could be used against him (4) whether or not
such defendant had been advi sed prior to questioning of
his right to the assistance of counsel; and (5) whether
or not such defendant was w thout the assistance of
counsel when questioned and when giving such
conf essi on.

The presence or absence of any of the
above-nentioned factors to be taken into consideration
by the judge need not be concl usive on the issue of
vol unt ari ness of the confession.

Al t hough Briscoe does not allege that the agents coerced him
t hrough viol ence or threats, he does chall enge the circunstances
of the interrogation, including the agents' failure to pronptly
present himbefore a nagistrate judge or to advise himof his
rights, as well as his status as a foreign national and attendant

inability to fully understand the interrogation.
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The del ay that occurred between the tinme of the defendant's
arrest and his presentnent before the nagistrate judge does not
support his allegation of a design to elicit a confession. The
governnent established, and the defendant has not refuted, that
the agents presented himto the Broward County nagi strate judge
the follow ng day at the next available tinme the nagistrate had
schedul ed such presentnments. Briscoe's claimthat the agents
purposely arrested himat 10:00 a.m on April 20, 1999, so that
he woul d have to miss that day's 11:00 a.m arrai gnnents and
spend the day in custody is unfounded.

Nor does evi dence support the defendant's claimthat his
statenment was involuntary because he did not receive a valid
advice of rights.® The Court has already found that the agents
read Briscoe his Mranda warnings, see discussion supra Part
I1.A 1, thereby satisfying this elenent of the totality anal ysis.
Furthernore, other than his unfounded claimof difficulty with
American English, there is no allegation or evidence that M.

Briscoe's nental or physical condition, education, or |evel of

5 Even before its decision in Mranda v. Arizona, the Supreme Court
consi dered whether a defendant had been advised of the right to remain silent,
have an attorney, and that anything he said could be used against him as
rel evant circunstances in determ nating the voluntariness of a confession
See Haynes v. Washington, 373 U. S. 503, 516-17 (1963) ("[t]he fact that a
defendant is not rem nded that he is under arrest, that he is not cautioned
that he nay renmain silent, that he is not warned that his answers nmay be used
against him or that he is not advised that he is entitled to counsel," bear
on the voluntariness and adnissibility of his confession).
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Finally, the setting of the interrogation was not coercive.
The agents brought Briscoe to the FBI office within an hour of
his arrest. Once there, they took himto an interview room and
handcuffed one of his hands to a netal bar at desk height. Four
agents were present for the interrogation. None of them
threatened Briscoe. The agents testified that they offered hima
doughnut and beverage and that he appeared calm Finally, there
was no extended period of interrogation before Briscoe nade his
incrimnating statenent.

Havi ng exam ned and wei ghed the totality of the
ci rcunst ances surroundi ng Briscoe's interrogation, the Court
finds that his statenment to the agents was voluntary. Any del ay
between his arrest and presentnment to a judicial officer did not
oppress his free will. The agents advised Briscoe of his right
to remain silent and to have counsel present during his custodial
interrogation, and they infornmed himthat anything he said could
and woul d be used against him He understood and wai ved t hese
rights. There was no coercion by the agents, nor were the
conditions of the questioning out of the ordinary or inherently
coercive. The governnent has net its burden of proving by a
preponderance of the evidence that Briscoe's statenment was

voluntarily made.
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C. Rule 5(a) and Its Statutory Safeharbor

Briscoe separately asserts that the Court nust suppress his
stat enent because of "unnecessary delay" in presenting himto a
magi strate judge under Rule 5(a) of the Federal Rules of Crim nal
Procedure."® A statement found to be voluntary may nonet hel ess
be excluded if it runs afoul of the MNabb-Mllory exclusionary
rule, which renders inadm ssible in federal cases any confession
obtained froman arrestee who was not brought before a judicial
of ficer "without unnecessary delay."’” Title 18, section 3501(c)
of the United States Code created an exception to Rule 5(a) and
McNabb- Mal | ory by establishing a safeharbor for agents who obtain

a confession within six hours of arrest.® See Superville, 40 F.

6 Rul e 5(a) provides in relevant part that "any person naki ng an
arrest without a warrant shall take the arrested person w thout unnecessary
del ay before the nearest avail able federal magistrate judge . "

7 See Mallory v. United States, 354 U.S. 449 (1957); MNabb v.
United States, 318 U. S. 332 (1943); see generally United States v. Superville,
40 F. Supp.2d. 672, 679-87. (D.V.l. 1999) (distinguishing Rule 5(a) and
McNabb- Mal l ory fromthe totality of the circunstances test for voluntariness
and applying both separately).

8 Section 3501(c) in relevant part reads:

In any crimnal prosecution by the United States . . . a confession nmade
or given by a person who is a defendant therein, while such person was
under arrest or other detention in the custody of any | aw enforcenent

of ficer or |aw enforcenent agency, shall not be inadm ssible solely
because of delay in bringing such person before a nmagi strate or other
of ficer enpowered to commit persons charged with offenses agai nst the
laws of the United States . . . if such confession is found by the tria
judge to have been made voluntarily and if the weight to be given the
confession is left to the jury and if such confession was nade or given
by such person within six hours imediately follow ng his arrest or

ot her detention.
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Supp. 2d. at 683 ("[Section] 3501(c) only excised the first six
hours after arrest or detention fromthe scope of the MNabb-
Mal | ory exclusionary rule . . . . [T]he first six hours of
federal custody or detention, plus reasonable delay in travel to
the presentation, can never constitute the 'unnecessary del ay'
proscri bed by Federal Rules of Crimnal Procedure 5(a).").

Since Briscoe gave his statement within two hours of arrest,
it falls squarely within section 3501(c)'s six-hour safeharbor,
and outside the scope of Rule 5(a) and the MNabb- Ml ory
exclusionary rule. Accordingly, this Court will not suppress the
defendant's voluntary statenent.

D. The Vi enna Convention on Consul ar Rel ati ons

Bri scoe asserts that the agents violated his rights under
the Vi enna Convention by not advising himof his right to contact
t he Jamai can consul ate upon his arrest, and that the appropriate
remedy for this violation is suppression of his statenent. The
government responds that the Vienna Convention did not create a
personal right, and that even if it did, Briscoe has not shown
prejudi ce, and suppression is not the proper renedy. The parties
agree that federal |aw enforcenent officers first contacted the

Jamai can consul ate nore than three weeks after Briscoe's arrest,

18 U.S.C. § 3501(c).
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and that they never told himhe had a right to contact his
consul .

The United States and Jamai ca have signed the Vienna
Convention. Article 36 of the Convention grants a foreign
national |ike Briscoe the right to contact his consul upon his
detention "w thout delay" and requires that authorities inform
him"w thout delay"” of this right:

If [the detained alien] so requests, the conpetent

authorities of the receiving State shall, w thout

delay, informthe consul ar post of the sending State

if, within its consular district, a national of that

State is arrested or committed to prison or to custody

pending trial or is detained in any other nmanner. Any

conmuni cation addressed to the consul ar post by the

person arrested, in prison, custody or detention shal
al so be forwarded by the said authorities wthout

delay. The said authorities shall informthe person
concerned wi thout delay of his rights under this
subpar agr aph.

Vi enna Convention, Apr. 24, 1963, art. 36, ¥ 1(b), 21 U S T. 77,
506 U N.T.S. 261. Before reaching the nerits of Briscoe's claim
the Court will revisit the threshold question of the defendant's
| egal standing to raise this issue, which was recently addressed
in Superville, 40 F. Supp.2d. at 676-78.

1. The Defendant Has Standing to Raise the Violation of
H s Vienna Convention Rights.

The governnent argues that Briscoe |acks standing to raise
this question, because the Vienna Convention only creates rights

enforceabl e by signatory nations. This Court has already found,
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however, that a foreign national has a personal right to consul ar
notification. Superville, 40 F. Supp.2d. at 678. Moreover,
since Superville, courts have unaninously held that the Vienna
Convention created a personal right to consular notification.?®
O her courts recently addressing clainms under the Vienna
Conventi on have presuned that the defendant had standi ng. °
G ven the wei ght of opinion before and since Superville, this
Court will not change its prior ruling that the Vienna Convention
confers a private right of consular notification. Briscoe has
standing to seek a renedy based on the violation of his consul ar
notification rights.

The Court rejects the governnent's argunent that Briscoe's
claimto standing under the Vienna Convention is tantanmount to
“claimng that foreign nationals are entitled to greater rights

in United States Courts than are guaranteed to United States

® See, e.g., United States v. Oropeza-Flores, No. 98-50305, 1999 W
195621, at *2 (9" Cir. Mar. 31, 1999) (holding that foreign nationals have
notification rights under Article 36 of the Vienna Convention and that those
i ndi vi dual s have standing to enforce their rights in United States courts);
Lonbera-Canorlinga, 170 F.3d at 1243 (9" Cir. 1999) (sanme); United States v.
Torre-Del Miuro, No. 98-30096, 1999 W. 515999, at *1 (C.D. IIl. Jul. 20, 1999)
(sane); United States v. Hongl a- Yanthe, 55 F. Supp.2d 74, 77-78 (D Mass.
1999) (sane) (citing Superville); United States v. Alvarado-Torres, 45 F.
Supp. 2d 986, 988 (S.D. Cal. 1999) (sane).

10 See, e.g., United States v. Ademmj, 170 F.3d 58, 66-68 (1t Cir.
1999) (considering claimof Convention violation w thout addressing standi ng
issue); United States v. Doe, No. 98-4844, 1999 W. 691842 (4" Cir. Sep 7,
1999) (sane); United States v. Kevin, No. 97 CR 763 JGK, 1999 W 194749
(S.D.N. Y. Apr. 7, 1999) (sane); see also United States v. Sal aneh, 54 F.
Supp. 2d 236, 278 (S.D.N. Y. 1999) (refusing to reach standing issue).
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citizens." (See Pl.'s Opp'n at 4.) The Vienna Convention nerely
attenpts to even the playing field by requiring that foreign
nati onal s have access to their consul. At nost, this may put
detained aliens on par with citizens of the detaining state, who
Iikely possess greater famliarity and experience with their
rights and the crimnal process under the laws of their own
country. !

In Superville, the Court did not rely solely on the view of

the Departnent of State,!? but also relied on the | anguage of the

treaty itself and the intent of the rel evant agencies as

u The United States Departnent of State recognizes the inportance of
such pronpt notification. "In order for the consular officer to performthe
protective function in an efficient and tinely manner, it is essential that
the consul obtain pronpt notification whenever a U.S. citizen is arrested.
Prompt notification is necessary to assure early access to the arrestee.”

U S. DeP' T oF STATE, 7 FOREIGN AFFAIRS MaNUAL § 411 (1984). The Manual further
instructs all Foreign Service posts that "one of the basic functions of a
consul ar officer has been to provide a 'cultural bridge" between the host
community and the officer's own conpatriots traveling or residing abroad. No
one needs that cultural bridge nore than the individual U S. citizen who has
been arrested in a foreign country or inprisoned in a foreign jail." I1d. at §
401.

12 The governnent submitted a copy of the Witten Cbservations of the
United States of America (Request for Advisory Opinion before the Inter-
American Court of Human Rights) (Jun. 10, 1998) ["Witten Observations"], and
argues that this docunment represents the view of the United States Departnent
of State that the Convention does not create a personal right. This Court
will not rely upon a docunent submitted in opposition to Mexico's request for
an advi sory opinion as the controlling viewpoint of the Departnent of State.
These Witten Cbservations are not a statenment of official policy, but a
subm ssion to a court in a quasi-adversarial proceeding, which the Departnent
of State itself recognizes as a "particular bilateral situation."”
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expressed in their regulations.®® For exanple, the DQJ and I NS
require their agents to advise each alien detainee of her right
to contact her consul. The INS specifically instructs its agents
that "[e]very detained alien shall be notified that he or she may
comuni cate with the consular or diplomatic officers of the
country of his or her nationality in the United States."” See 8
CFR 8§ 236.1(e) (fornmerly codified at 8 CF. R 8§ 242.2(g)); see
also United States v. Cal deron-Medina, 591 F.2d 529, 532 (9N

Cir. 1979) (observing that the INS regul ation "was evidently

i ntended to ensure conpliance with the Vienna Convention.")
Simlarly, the Departnment of Justice generally requires that
"[i]n every case in which a foreign national is arrested the
arresting officer shall informthe foreign national that his
consul will be advised of his arrest unless he does not w sh such
notification to be given." See 28 CF.R 8§ 50.5(a)(1).

Accordi ngly, the governnent's nobst recent subnmission in this case
does not and cannot rebut the overwhel m ng wei ght of evidence and
opi nion that the Vienna Convention, as the "law of the land" in

the United States, confers a private right actionable in this

13 Even t he governnment agrees that "courts generally defer to the
vi ew of the government agency charged with negotiating and enforcing the
treaty." (Pl.'s Opp. at 5.) As noted in the text, the Immgration and
Nat ural i zati on Service and the Department of Justice are charged with
enforcing the treaty as agencies with the power to detain foreign nationals.
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Court.

No governnent representative ever told Briscoe that he had a
right to contact his consulate. Further, the prosecution admts
that no one contacted the Jamai can consulate until My 13, 1999,
nmore than three weeks after the agents arrested him The Court
easily finds, therefore, that the United States violated
Briscoe's Vienna Convention rights by failing to advi se him of
those rights "w thout delay" and by contacting his consul ate nore
than three weeks after his arrest.

2. The Def endant Did Not Show Prejudice

Briscoe clains that he need not denonstrate prejudice to
obtain a renedy for the violation of his Vienna Convention
rights. He further clains that, even if prejudice is required,
he has nmade the requisite showi ng. The defendant | oses on both
gr ounds.

A def endant must prove prejudice, whether the violation was
of the Vienna Convention itself, see, e.g., Lonbera-Canorlinga,
170 F. 3d at 1244 (defendant in a crimnal proceeding has the
initial burden of producing evidence showi ng prejudice fromthe
violation of the Convention), or of INS or DQJ regul ati ons, see,
e.g., Waldron v. INS, 17 F.3d 511 (2d Cir. 1994) (alien nust show
prejudice to rights sought to be protected by rel evant regul ation

to obtain relief for immgration judge's failure to conply with



United States v. Briscoe
Crim No. 1999-133
Menor andum

page 19

INS regulation if regulation does not affect fundanental
Constitutional or statutory rights).

In the absence of a ruling by the Court of Appeals for the
Third Crcuit on the question, this Court adopts the definition
of "prejudice” of the NNnth Grcuit Court of Appeals in United
States v. Villa-Fabela, 882 F.2d 434, 440 (9'" Cr. 1989),
overrul ed on other grounds by United States v. Proa-Tovar, 975
F.2d 592, 594-95 (9" Cir. 1992) (en banc). The defendant there
had t he burden of establishing prejudice by producing evidence
that "1) he did not know of his right; 2) he would have avail ed
hi nsel f of the right had he known of it; and 3) there was a
i kelihood that the contact [with the consul] woul d have resulted
in assistance to him. . . ." Id. (internal quotation nmarks and
citation omtted).

Applying these factors to M. Briscoe's case, the Court
concl udes that he has not shown that he suffered prejudice by the
agents' failure to advise himof his right to contact his consul.
Even giving himthe benefit of the first two factors, he stil
was unabl e to denonstrate that there was a |likelihood that the
Jamai can consul woul d have hel ped him At nost, he suggests, he
woul d have asked consul ar officials whether he should nmake a
statenent to the agents. Briscoe has made no show ng what the

consul ar official would have advised. More inportantly, he has
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not expl ai ned how the hel p the consul m ght have gi ven hi mwoul d
have added to or varied fromthe assistance that an attorney
woul d have provided, which assistance he know ngly wai ved.

The sane agents violated their agency regul ati ons desi gned
to enforce conpliance with the Vienna Convention. See 8 CF.R 8
236.1(e) and 28 CF.R 8 50.5(a)(1). Briscoe argues that he does
not need to show prejudi ce when an agency violates its own rules
affecting individual rights. He relies on the Accardi doctrine,
nanmed after United States ex rel. Accardi v. Shaughnessy, 347
U S. 260 (1954) (alien detainee need not show prejudice to
recei ve a new hearing where Board of Imm gration Appeals did not
follow INS regul ation). Accardi represents a specific
application of the long-settled principle of federal
adm nistrative law that a federal agency nust followits own
rul es, at |east where those rules and regul ati ons have been
pronul gated to regulate the rights and interests of

i ndi vi dual s. **

14 See Col unmbia Broad. Sys., Inc. v. United States, 316 U. S. 407,
422, (1942) (agency regul ations on which individuals are entitled to rely bind
agency). This general administrative principle has been applied in nany
contexts, for exanple, in Service v. Dulles, 354 U. S. 363 (1957) and Vitarell
v. Seaton, 359 U. S. 535 (1959), to vacate the discharges of governnent
enpl oyees, and in Yellin v. United States, 374 U. S. 109 (1963), to overturn a
crimnal contenpt conviction. The Courts of Appeals have recogni zed the
principle. See, e.g., Marshall v. Lansing, 839 F.2d 933, 943 (3d Cr. 1988);
Smith v. Resor, 406 F.2d 141, 145 (2d Cir. 1969); United States v. Leahey, 434
F.2d 7, 9-11 (1t Cir. 1970); United States v. Heffner, 420 F.2d 809, 812 (4"
Cir. 1969); Ceiger v. Brown, 419 F.2d 714, 718 (D.C. Cir. 1969); Pacific
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The Court declines Briscoe's invitation to extend to
crimnal prosecutions a doctrine devel oped for adm nistrative
proceedi ngs. See, e.g., Von Kahl v. Brennan, 855 F. Supp. 1413,
1421 (M D. Pa. 1994) ("To determ ne whether to apply this
judicially evolved rule, a court nust bal ance the rel evant
interests at stake in the context of the rights at issue and the
proceedi ngs under consideration."). Were an agency has viol ated
its rules regarding its own adm nistrative hearing, the inpact of
requiring a rehearing is mniml conpared to the benefit of
agency conpliance with the aw. Were the agency has viol ated
its rules in a crimnal proceedi ng, however, the sanction of
excl udi ng ot herw se adm ssi bl e evidence is extrenme and can be
warranted only where the defendant can show he suffered actual

prejudice as a result of the regulatory violation.?

Mol asses Co. v. FTC 356 F.2d 386, 389-90 (5" Cir. 1966).

15 Bri scoe cites a decision fromanother jurisdiction to argue that
prejudice should not be required. Mbontilla v. INS 926 F.2d 162 (2 Cir
1991) (vacating deportation order and renmandi ng because of agency's failure to
strictly conply with regul ati ons governing wai ver of right to counsel). In
Montilla, the court noted that "[w] e have two options in applying these
regulations in a case where there was a failure to fully conply with them
one is to insist that they be scrupul ously adhered to; the other is to search
the record to see if petitioner was prejudiced by the failure." 1|d. at 166.
The Court referred to these options as the "Accardi doctrine" and the
"prejudice" test, respectively. Utinately, the Montilla court opted for the

fornmer, but it linmted its applicability to adninistrative proceedings. |Id
at 168 (the Accardi doctrine is a "judicially evolved rule ensuring fairness
in adm nistrative proceedi ngs.") (enphasis added). Briscoe cites no case

extendi ng the Accardi Doctrine beyond this qualification, and this Court wll
not do so.
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3. The Court Need Not Consi der Any Renedy Absent A Show ng
of Prejudice

Bri scoe argued that the appropriate renmedy for the agents'
viol ation of the his Vienna Convention rights would be the
suppression of his statenent. Before the Court can even consi der
what renmedy m ght be avail able and appropriate, Briscoe nust
denonstrate that the violation prejudiced himin defending this
case. ' Since the defendant has been unable to establish any
| egally sufficient prejudice, the Court has no occasion to
consi der the renedy.' Accordingly, even though the agents
violated his Vienna Convention rights, the Court will not

suppress Briscoe's statenent.

16 Courts that have reached the i ssue of whether suppression is a
proper renedy in cases of violation of the Vienna Convention are split. See,
e.g., Lonbera-Canorlinga, 170 F.3d at 1244; Oropeza-Flores, 1999 W 195621, at
*2 (suppression is the proper remedy once prejudice is shown); Torres- Del
Muro, 1999 WL 515999, at *3 (exclusionary rule is applied generally to deter
the police fromviolating a person's Constitutional rights or where Congress
has provided for exclusion in a statute); Al varado-Torres, 45 F. Supp.2d at
994 (exclusionary rule is only enployed to protect fundanmental Constitutiona
val ues).

17 The Court reserves its authority to fashion a renmedy shoul d the
need ever arise. As this Court noted in Superville, footnote 9, "[w here
there is a legal right, there is also a legal renedy by suit or action at |aw
whenever that right is invaded, Sir WIIiam Bl ackst one, 3 COWENTARI ES ON THE LAWS
OF ENGLAND 23, cited in Marbury v. Mdison, 5 U S. 137, 163 (1803)." See also
Bell v. Hood, 327 U S. 678, 684 (1946) ("[Where federally protected rights
have been invaded, it has been the rule fromthe beginning that courts will be
alert to adjust their renedies so as to grant the necessary relief.”) (citing
Mar bury); MNabb, 318 U. S. at 340 ("Judicial supervision of the adm nistration
of crimnal justice in the federal courts inplies the duty of establishing and
mai ntaining civilized standards of procedure and evidence.").
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I11. CONCLUSI ON

The agents read Wl bert Briscoe his Mranda rights, and he
validly waived those rights. He then voluntarily gave a
statenment to the agents. That statement is not subject to
exclusion for "unnecessary delay" under Rule 5(a) of the Federal
Rul es of Crimnal Procedure, nor did any delay play a part in
coercing that statenent fromthe defendant. |In addition, M.
Briscoe failed to denonstrate that he suffered any prejudice by
the agents' violation of his rights under Article 36 of the
Vi enna Convention on Consul ar Rel ations and rel ated agency
regul ations. WIlbert Briscoe's notion to suppress his statenent

will be denied. An appropriate order follows.

ENTERED t his 15'" day of October, 1999.

FOR THE COURT:

/s/
Thomas K. Mbore
D strict Judge
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